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Key changes to planning appeals system in
recent years: A practice guide
by Ed Grant and Clare Parry

Introduction

1.	 In this paper, we focus on a number of changes that have 
taken place recently to planning appeals procedures. We first 
discuss the process for determining which procedure an appeal 
will follow, including the criteria that the Planning Inspectorate 
(“PINS”) apply in making this decision. We offer practical advice 
for stakeholders as they navigate these systems. This section also 
highlights data showing the average success rates for planning 
appeals under each process.

2.	 Next, we analyse timescales for the different procedures in the 
wake of the Rosewell Review, which, following implementation of 
many of its recommendations, made fundamental changes to the 
planning inquiry process. We consider the extent to which these 
reforms have been effective in light of PINS statistical data.

3.	 Finally, we consider several key practical changes in recent 
years, including the use of online inquiries and hearings following 
the Covid-19 pandemic. We also discuss the greater use of case 
management conferences and recent trends in costs applications.  

Mode of Determination of Appeal

4.	 Section 319A of the Town and Country Planning Act 1990 
(“TCPA 1990”) vests in PINS the power to decide whether an 
appeal should be determined by written representations, by 
hearing, or by inquiry.

5.	 Recent PINS evidence shows the extent to which appeals are 
determined by the different modes:

	

	  	

6.	 This can be compared with the longer-term trends by 
interrogating PINS datasets (although it is unclear whether those 
datasets are 100% complete). The longer-term picture is as follows. 

	

7.	 The parties are provided the opportunity to indicate which 
procedure they regard as appropriate, and the decision is made 
by reference to criteria published by PINS. Those criteria were 
formerly annexed to the PINS Procedural Guide but are now 
contained in a self-contained document most recently dated 21st 
April 2022. The criteria will be familiar to many of you, but the key 
considerations for Inquiry are whether there is a clearly explained 
need for the evidence to be tested through formal questioning by 
an advocate, the issues are complex, or there is substantial local 
interest. The criteria are expressed as alternatives, so for instance 
to warrant an inquiry only one of these criteria need be met.

8.	 The Rosewell Report offered little support for those who take 
the view that too often cases which appear to meet the inquiry 
criteria are determined by hearing. Rosewell concluded on this 
topic:
•	 Only a small proportion of appeals need to be the subject 
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This can be compared with the longer-term trends by interrogating PINS datasets 

(although it is unclear whether those datasets are 100% complete). The longer-term 

picture is as follows.  

 

 Last five years Five to ten years ago 

Written 

representations 

86,172 93% 85,246 91% 

Hearing 3,710 4% 5,156 6% 

Inquiry 2,172 2% 2,786 3% 

Total  92,054  93,188  
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of an inquiry. In the vast majority of cases an appeal can be dealt 
with more efficiently and equally effectively through written 
representations or a hearing.

•	 There is no basis to recommend amending the criteria.

9.	 Recent data, however, shows that appellant success rates in 
appeals decided by inquiry are significantly higher than in appeals 
decided by hearing or written representations:5

 

10.	 The difference in success rates on appeal has been marked 
since roughly the start of the pandemic. It shows no signs of abating. 
From April to June 2023, for example, appellants were successful 
in 57% of planning inquiries, while, for hearings, the figure is 
40%.6 For the written representations procedure, appellants were 
successful in 30% of cases in that time frame. As the graph above 
shows, success rates for both hearings and inquiries have fallen 
since a peak in July-September 2022. It is reasonable to infer 
from these numbers, we suggest, that the choice of procedure is 
significant.

11.	 Many of you will have found yourselves in a situation, 
particularly where you are representing the appellant, where you 
have robustly set out why your appeal meets the inquiry criteria, 
only for PINS to decide that a hearing is appropriate. In those 
circumstances, you may wish to consider two options:

•	 In the PINS Procedural Guide (most recent version published 
13th June 2023) there is a specific acknowledgement that a 
review can be requested (paragraph 6.2.5). If such a review is 
requested it should be accompanied by clear analysis against the 
criteria, and may be assisted by references to other appeals where 
the circumstances were very similar but where the matter was 
heard by inquiry. Consistency from PINS is important. Consider 
in the request for review proposing a hybrid approach, identifying 
that some topics are suitable for a roundtable hearing approach 
whereas some topics require evidence to be formally given and 
tested. PINS will sometimes change their original position, but 
getting them to do so is an uphill struggle.
•	 If the matter is to be determined by hearing, whether or not 
the decision has been reviewed, bear in mind the provisions of the 

Town and Country Planning (Hearings Procedure) (England) Rules 
2000. Should you wish to rely on any of the provisions below, as 
a matter of good practice it would be prudent to advise PINS in 
good time: 
-	 Regulation 11(2) recognises that cross-examination may be 
permitted within a hearing, at the Inspector’s discretion;
-	 Regulation 11(6) provides that a party may call evidence at a 
hearing, again subject to the Inspector’s discretion.
There is no reason why a party cannot request an opportunity 
for closing submissions to be made in a hearing. Some Inspectors 
(depending on the case of course) will agree to this, they may even 
find them helpful.

12.	 There is of course a third option, which is to challenge the 
decision of PINS by judicial review within 6 weeks of that decision. 
However, success through this route will be very difficult given the 
margins for judgment which the court will give the decision-maker, 
and we are not aware of any successful legal challenge to a s319A 
decision.

13.	 It is important to remember that PINS must keep the 
procedure under review, as recognised in the Procedural Guide 
at 6.2.6. If circumstances in the case change, the introduction of 
a new issue for example, there is no reason why a further request 
for review cannot be made, on the basis that there is now a new 
reason why the criteria for inquiry are met.

14.	 If the matter is to proceed by hearing where one or other 
party had sought an inquiry, in order to allay concerns that the 
issues will not be ventilated at the hearing, it is a good idea to 
attempt to draft a detailed topic-based agenda, if possible with 
the agreement of the other party, and to forward it to PINS for the 
Inspector’s consideration. This may give more peace of mind that 
the issues will be covered and in sufficient detail.

15.	 Given the number of appeals where the appellant seeks an 
inquiry but PINS decide to determine by a hearing, there is one 
other matter to bear in mind. Typically an appellant in anticipation 
of an appeal being determined by inquiry, will serve a statement 
of case with the appeal, expecting to amplify arguments in proofs 
from expert witnesses in due course. However, if PINS then say 
that the matter will be determined by hearing, PINS will usually 
allow some time for a more detailed statement of case to be 
served (but note their flexibility on this tends to be tied to how 
long remains of the six-month period in which an appeal can be 
brought), but this may be less time than would have been available 
were the evidence being served in accordance with an inquiry 
timetable (i.e, 28 days before the inquiry). The high risk of ending 
up with a hearing in a case where an inquiry was sought for this 
reason gives rise to three matters of practical advice:
•	 It provides a reason why it may be prudent (all other things 
being equal) to appeal early within the 6 month period, to ensure 
more time will be available to serve a fuller statement of case;
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•	 It is prudent to make the statement of case as thorough as 
possible in the first instance;
•	 Expert witnesses should be lined up to provide reports/
statements in short time in case PINS direct a hearing (these can 
then be appended to the final expanded statement of case).

Timeframes for Planning Appeals: 5 years since the 
Rosewell Review

16.	 The Rosewell Review was instituted in large part due to a 
perception that s78 inquiries and inquiries following called-in 
applications had become unnecessarily protracted. These took, on 
average, 47 weeks from receipt of an appeal to the Inspector’s 
decision in 2017-2018.7  A key task for the Rosewell Review was 
therefore to “…make recommendations for improvements, in particular 
what it would take to halve current end to end inquiry procedure 
times…”.8  The executive summary9  of the Rosewell Report 
included the following table showing existing and recommended 
timescales:

 
17.	 The Report made numerous recommendations and, 
importantly, proposed a comprehensive schedule for s78 inquiries 
and inquiries following called-in applications. The government 
has implemented this schedule in what it now calls “the Rosewell 
Process”, which includes firm deadlines for submissions of 
documents and key events in the inquiry process.10  A large majority 
of planning inquiries now follow this process.11  Roughly five years 
after the publication of the Report, the question is whether these 
reforms are working. 

18.	 In 2022-2023, the results are, generally, encouraging. PINS’ 
Statistical Release in July 2023 included the following table, which 
shows timescales from validation to decision for planning inquiries 
under the Rosewell Process12:  
 

19.	 As the table shows, from July 2022 to June 2023, the average 
inquiry under the Rosewell Process took 33.1 weeks.13  This is 
obviously a significant improvement on the 47-week average in 
the 12 months preceding the Rosewell Review. It is, however, 
still some way off the 24-week target set by the Report. When 
advising clients, practitioners should also note the relatively high 
standard deviation, indicating high variability in individual cases. 
Furthermore, if the inquiry includes an associated enforcement 
case, the Rosewell Process will not apply, and timescales are 
generally longer. 

20.	 The current figure of 33.1 weeks is also encouraging because 
it represents steady improvement over the previous two years. 
From July 2021 to June 2022, for example, the average planning 
inquiry under the Rosewell Process took 36.6 weeks.14  From July 
2020 to June 2021, this was 40.1 weeks.15  Therefore, while the 
average duration of planning inquiries under the Rosewell Process 
remains about 9 weeks longer that the Report’s recommendations, 
the situation has clearly improved.

21.	 We next deal with appeals decided under the other procedures 
- written representations and hearings. Planning inquiries, the 
focus of the Rosewell Report, often generate more attention than 
appeals decided by these procedures. This is understandable, 
as inquiries are designed for the most complex and impactful 
proposals. For example, in 2017-2018, residential units approved 
by planning inquiry amounted to roughly 5.4% of the total units 
approved that year.16  Nonetheless, decisions following inquiries 
make up a small fraction of the total number of decisions made by 
PINS:17 
 

22.	 For many planning practitioners, therefore, timescales 
for appeals  following the written representations or hearing 
procedures remain extremely important. In the 2022-2023 period, 
results have been mixed. For example, in the last 12 months, 
planning appeals decided by hearing have taken roughly 49 
weeks on average from validation to decision.18  This far exceeds 
the figure for planning inquiries, which is surprising, given that 
the most complex cases are allocated, in theory, to the inquiry 
procedure. Even more surprising, the 49-week timescale for 
hearings represents an improvement over the previous year’s 
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figure. On average, in 2021-2022, these took about 59 weeks 
from validation to decision.19 

23.	 Finally,  planning  appeals decided by the written 
representations procedure, predictably, require the shortest 
amount of time from validation to decision. They also account for 
the vast majority of PINS decisions.20 In 2022-2023, the average 
planning case decided by written representations took about 30 
weeks.21  While this figure appears reasonable in comparison to 
timescales for the other procedures, it has been increasing steadily 
since July 2020. From July 2020 to June 2021, the average 
timescale was about 24 weeks.22  From July 2021 to June 2022, 
the average time was about 26 weeks.23

24.	 To conclude, while the Rosewell Report identified serious 
issues in the planning inquiry process, many of these were 
remediable. For planning inquiries following the Rosewell Process, 
the implementation of many of the Report’s recommendations 
appears to have been effective. But there is still work to be done. 
We remain some distance from the key recommendation that 90% 
of planning appeal inquiries should resolve by 24 weeks, and the 
remainder by 26 weeks. Nonetheless, the progress in recent years 
has been significant and is very welcome.

25.	 For planning appeal hearings, however, the average decision 
times remain far too high. The peak in recent years at roughly 
59 weeks on average for this type of decision was clearly 
unsustainable, and the reduction in the previous 12 months is 
positive. Nonetheless, given the current procedural framework, it 
is concerning that planning hearings generally require significantly 
more time to conclude than planning inquiries.

26.	 Finally, while the comparatively short timescales for resolving 
planning appeals by written representations is a strength of the 
system, PINS should monitor the modest – but steady – upticks 
in average time in recent years. Most appeal decisions follow the 
written representations procedure, and, thus, steady increases 
in average time from validation to decision could impact a large 
number of stakeholders.

Online versus In Person

27.	 During the lockdowns associated with the Covid-19 pandemic 
most people will be aware that virtually all inquiries and hearings 
were run virtually. Following the ending of restrictions PINS handed 
back the practical running of events to LPAs.24  When handing 
back control of the running of events to LPAs PINS announced:

One of the key questions we will need to decide on, following research 
and engagement, is what the balance should be between physical and 
virtual within and across different case types. The events being run 
by local authorities from 13 September will provide us with valuable 
evidence to help shape our thinking. We expect to be able to share 

more on the future operating model for events in early 2022.

28.	 While considering what the future operating model should 
be, PINS published evidence in the form of a survey of 300 PINS 
staff and 600 external respondents. At that stage PINS noted 
that the survey showed a strong case for virtual events having a 
permanent role. The findings from 300 PINS staff revealed:

•	 unanimous agreement that both physical and virtual events 
had a role to play in the future.
•	 agreement that some aspects of virtual events worked as 
well virtually as physically (e.g. the case management conference, 
technical and procedural discussions, final submissions).
•	 over 8 in 10 inspectors believed that the formal process 
of taking the oath and giving evidence under oath should be in 
person.
•	 staff recognise the benefits virtual events provide in terms 
of flexibility and organisational resilience if further mobility 
restrictions were imposed in future.

The survey of 600 external ‘stakeholders’ revealed:
•	 overall virtual events had been a major success, whilst there 
were some challenges with the adoption of virtual events these 
have been minor and could be addressed.
•	 holding hearings and inquiries virtually improves accessibility 
and encourages public participation.
•	 there is an appetite to have virtual events as the default 
method.
•	 the format of the event should be decided on a case-by-case 
basis with the Inspector consulting the parties to decide on the 
best format.
•	 feedback from legal professionals indicated that virtual 
proceedings did not impact the effectiveness of cross examination 
(other than the testing of evidence on oath) and whilst they did 
identify some issues with virtual events, they acknowledged their 
overall success.

29.	 At that stage PINS stated they were going to carry out an 
environmental assessment of different scenarios to inform their 
recommendations which they said would be published in ‘early’ 
and then ‘spring’ 2022. So far as we have been able to find those 
recommendations were never ultimately published. The Guidance 
for Local Planning Authorities and others hosting virtual events for 
the Planning Inspectorate (updated December 2022) states.25 

Events may be held face to face, virtually or, in exceptional 
circumstances, blended (i.e., a combination of both face to face and 
virtual). The preference will be for a face-to-face event with a virtual 
meeting set up as a backup, or a full virtual event. The format will be 
decided by the Inspector. However, where there is a strong preference 
for a particular event format, the Case Officer should be alerted as 
soon as possible with a short explanation.
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30.	 The same guidance states that “For face-to-face events, it 
would be highly beneficial to provide a virtual backup option to 
cater for illness or other incidents affecting key attendees who would 
otherwise be unable to attend.” It also provides that events may be 
live streamed or recorded if any party wishes although the case 
officer must be told in advance, and the Inspector will agree the 
retention period. Recordings must not remain for any longer than 
absolutely necessary.
 
31.	 PINS does not appear to produce any statistics about 
how many events (if any) are held virtually and how many are 
livestreamed. 

Running of Inquiry

32.	 The Rosewell Report made some recommendations about the 
running of an inquiry. Recommendation 9 stated:

“The inspector should decide at the pre-inquiry stage how best to 
examine the evidence at the inquiry and should notify the parties of the 
mechanism by which each topic or area of evidence will be examined, 
whether by topic organization, oral evidence and cross examination, 
roundtable discussions or written statements.”

33.	 Since that time evidence is virtually always given in a topic-
based approach. Anecdotally there appears to be much greater 
use of topic-based round table discussions. 

CMCs

34.	 One recent change has been the much greater use of CMCs.  
Rosewell’s recommendation 8 was:

“(a) In every inquiry appeal case, there should be case management 
engagement between the inspector, the main parties, Rule 6 parties 
and any other parties invited by the inspector, not later than 7 weeks 
after the start letter. 
(b)  Following the case management engagement, the inspector 
should issue clear directions to the parties about the final stages of 
preparation and how evidence will be examined no later than 8 weeks 
after the start letter.”

35.	 This recommendation appears to have been completely 
implemented, with the possible exception of cases when appeals 
get ‘upgraded’ to an inquiry. They are almost always held 
virtually. 

Costs

36.	 Although now contained in the PPG the guidance on costs 
has remained generally consistent with the guidance previously 
contained in Circular 03/2009. 

37.	 The Planning Inspectorate produce data on each case they 
have dealt with over the last five years.26 Interrogating that 
data shows that costs were applied for in 3,811 out of 92,513 
appeals (4%). This statistic is relatively consistent whether looking 
at inquiries (where 84 out of 2,172 appeals (4%) contained an 
application for costs), or hearings (where 239 out of 3,710 appeals 
(6%) contained an application for costs), or written representations 
(where 3,488 of 86,172 (4%) of appeals contained an application 
for costs).

38.	 The same evidence for cases decided five to ten years ago27  
shows that costs applications were made in 5,709 of 93,509 
appeals (6%). In relation to inquiries costs applications were made 
in 240 (8%) out of 2,786 appeals. Conversely in respect of hearings 
costs applications were made in 606 out of 5,156 appeals (11%). 
In written representations applications were made in 4,863 out of 
85,246 appeals (6%). 

39.	 Interestingly when Circular 03/2009 was written the Planning 
Inspectorate statistics showed that costs applications were made 
in about 20 per cent of hearing cases, 25 per cent of inquiry cases 
and 4% of written cases, and that awards were made in about 40% 
of those cases overall. 

40.	 If the PINS dataset is generally accurate in respect of costs 
applications it does suggest that there is a general downward 
trend in the percentage of costs applications being made at both 
hearings and inquiries, while the percentage of costs applications 
being made at written representations appeals seems generally 
consistent. 
 
41.	 PINS do not publish statistics on the extent to which those 
costs applications are successful. However interrogating costs 
applications as summarised on Compass for the last year gives us 
the following:

42.	 There were 205 cases where it could be identified that a 
costs application had been made. Of those it appears that 92 were 
successful, 73 were refused, and 40 were successful in part:

 

7

 
 

 

192 applications were by appellants, 3 involved applications by both of the main 

parties, 8 were applications by the LPA and 1 application was made by a rule 6 party.  

 

We would tentatively suggest that it appears that fewer costs applications are being 

made (particularly at inquiries and hearings) but more costs applications are 

successful. This may suggest that parties have got the message about not making 

costs applications with no prospect of success. Perhaps also that the prospect of a 

potential costs award is having a disciplining effect on parties’ behaviour. The fact that 

virtually all costs applications are made against LPAs may reflect some of the 

difficulties LPAs face with inexperienced staff and pressure of work.  

 

Since 2013 inspectors and the Secretary of State have gained the powers to initiate 

costs awards. So far as it is possible to tell from Compass there are no examples of 

either actually utilising those powers. In 22 Grosvenor Way, LONDON, E5 9ND 

APP/U5360/C/21/3288647 the appellant failed to provide any evidence or turn up to 

the site visit. The Council applied for a partial grant of costs and the Inspector granted 

full costs.  
 
THE FUTURE? 
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43.	 192 applications were by appellants, 3 involved applications 
by both of the main parties, 8 were applications by the LPA and 1 
application was made by a rule 6 party. 

44.	 We would tentatively suggest that it appears that fewer costs 
applications are being made (particularly at inquiries and hearings) 
but more costs applications are successful. This may suggest that 
parties have got the message about not making costs applications 
with no prospect of success. Perhaps also that the prospect of 
a potential costs award is having a disciplining effect on parties’ 
behaviour. The fact that virtually all costs applications are made 
against LPAs may reflect some of the difficulties LPAs face with 
inexperienced staff and pressure of work. 

45.	 Since 2013 inspectors and the Secretary of State have gained 
the powers to initiate costs awards. So far as it is possible to tell 
from Compass there are no examples of either actually utilising 
those powers. In 22 Grosvenor Way, LONDON, E5 9ND APP/
U5360/C/21/3288647 the appellant failed to provide any 
evidence or turn up to the site visit. The Council applied for a 
partial grant of costs and the Inspector granted full costs. 

The Future?

46.	 To conclude, we suggest some changes to the planning appeal 
process which, in our view, would be beneficial:

47.	 First, there should be some limited flexibility on Inquiry dates, 
so long as they remain within Rosewell timescales, e.g., parties 
should be able to propose an agreed date within the 13-16 week 
period, subject to the availability of the Inspector.

48.	 Second, PINS should issue clearer guidance on numerous 
matters. These include: 
•	 the circumstances in which appeals may be determined 
virtually;
•	 transparency and consistency in how the inquiry/hearing/
WR criteria are applied. We understand PINS uses a matrix but 
there appears to be no public statement in relation to the content 
of that matrix;
•	 fair and reasonable deadlines for the statement of case when 
pins reject request for inquiry.

49.	 Third, there should be a clearer process when PINS changes 
the mode of determination part-way through the process (e.g., 
an appeal initially starts as an inquiry but is then changed to a 
hearing). 

50.	 Fourth, with regard to rebuttals, PINS should add clear 
guidance to the Procedural Guide to ensure these really are 
rebuttals, rather than line-for-line critiques of other side’s proofs 
and the repetition of a party’s case.

51.	 Fifth, PINS should add to the Procedural Guide that parties 
will be invited to agree an agenda for topics to be heard by 
roundtable discussions, and, if they fail to do so, the Inspector will 
issue that agenda.

Ed Grant Clare Parry 8
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1. Judgment in all the cases considered in this paper were handed down between 14 November 2022 and 20th September 2023. Several of the cases referenced have appeals outstanding. Where possible we have sought 
to make this clear. 

2. We are grateful for the Justices of the Supreme Court’s courtesy in releasing their decision in Hillside on 2nd November 2022, such that its implications were addressed in detail at last year’s conference. 
3. For example, our colleagues Rob Williams and Ruchi Parekh will consider a string of decisions relating to s.73 TCPA 1990: Armstrong v SSLUHC [2023] EWHC 176 (Admin); R (Atwell v New Forest National Park Authority & 

Ors [2023] EWHC 625 (Admin); R (Fiske) v Test Valley BC [2023] EWHC 2221 (Admin). 
4. Swindon Borough Council’s planning committee had granted outline permission subject to a number of conditions, including the material one for the Supreme Court’s purposes: “The proposed access roads, including turning 

spaces and all other areas that serve a necessary highway purpose, shall be constructed in such a manner as to ensure that each unit is served by fully functional highway, the hard surfaces of which are constructed to at least 
basecourse level prior to occupation and bringing into use. Reason: to ensure that the development is served by an adequate means of access to the public highway in the interests of highway safety.” 

5. Considering Hall & Co v Shoreham-by-Sea Urban District Council [1964] 1 WLR 240, at [44]. 
6. What could the Council do in this case? Absent the s.106 agreement securing dedication of the access roads, the Supreme Court considered that the options for the planning authority, which wants to require the 

dedication of roads within a development site as public highways, are to negotiate an agreement with the landowner or to exercise powers of compulsory acquisition (at [63]). 

 

Page 10 

7. Either under s.164 Public Health Act 1875 or s.10 Open Spaces Act 1906. 
8. Section 17, Land Compensation Act 1961. 
9. Lord Sales and Lord Hamblen gave the judgment, with which all the other members of the court agree. 

 

Page 11 

10. "Development of a road bridge over the Bristol to Birmingham mainline railway north of Ashchurch, Tewkesbury. The proposal includes temporary haul roads for construction vehicles, site compounds, security fencing, 
surface water drainage channels and attenuation points." 

11. The Town and Country Planning (Environmental Impact Assessment) Regulations 2017. 
12. In particular, the setting of St Ann’s Church, a grade 1 listed building. 
13. Under s.288 TCPA 1990. 
14. See R (Akester) v DEFRA [2010] Env LR 33 at [112]; Shadwell Estates Limited v Breckland DC [2013] EWHC 12 (Admin) at [72] etc. 
15. I.e., in Save Britain’s Heritage and South Bucks District Council v Porter (No. 2). 
16. In R (Together Against Sizewell C) v SSESNZ [2023] EWHC 1526 (Admin) (which appears elsewhere in this paper), at [106] onwards. 

 

Page 12 

17. Reg. 65(1), to be served “as soon as practicable” after the day on which the planning permission first permitted development, and on the relevant person for the purposes of reg.65(3)(a) of the 2010 regs. 
18. In accordance with reg.65(5) of the 2010 regs. 
19. [2023] EWHC 1076 (KB). 
20. Ipswich BC & Ors v Fairview Hotels & Ors [2022] EWHC 2868 (KB) (injunction refused); Fenland DC v CBPRP Ltd & Ors [2022] EWHC 3132 (KB) (injunction refused); Great Yarmouth v Al-Abdin & Ors [2022] EWHC 3476 (KB) 

(injunction granted). 
21. Reg 9(3) Conservation of Habitats and Species Regulations 2017 requires the EA to “have regard” to the Habitats Directive. 
22. EU Habitats Directive 92/43/EEC. 

 

Page 13 

23. Johnson J remarked that a court will be “slow to question the Environment Agency’s expert assessment as to the steps that should be taken”: [101]. 
24. That greater scrutiny was required of plans and projects resulting in increased nutrient loads which may have effect on SPAs, SACs and RAMSAR sites. 
25. That interdependence would normally mean that each part of the development is dependent on the other. 
26. Via judicial review under s.118(1) Planning Act 2008. 
27. It is important to note that although Mr Justice Holgate dismissed all grounds as unarguable, Lord Justice Coulson has granted the claimant permission to appeal to the Court of Appeal on Grounds 1 and 2.   
28. Contrary to Reg. 63(1) of the Habitats Regulations.   

 

Page 14 

29. Including under the Infrastructure Planning (Environmental Impact Assessment) Regulations 2017. 
30. See at [54]: “the facts of the present case are a good example of a situation in which the planning permissions sought would be far from useless even if – contrary to my conclusion – the two solar farms, taken together, were an NSIP. 

In that case, parts of the permissions could be lawfully implemented, provided that the generating capacity of the whole did not exceed 50 MW.” 
31. R (Together Against Sizewell C) v SSESNZ [2023] EWHC 1526 (Admin). 

 

Page 15 

32. Characteristically, the relevant functions of SSBEIS transferred to SSESNZ between the making of the development consent orders and the legal challenge.  
33. SI 2022 No. 432 and SI 2022 No. 433.  
34. The central issue was whether SSBEIS acted unlawfully in dealing with a complaint from SEAS that the interested parties “stifled” or “neutralised” the ability of landowners facing possible compulsory purchase to present 

objections to and information about the scheme.  
35. The Tameside duty being that imposed on a decision-maker to take reasonable steps to acquaint themselves with the relevant information to enable themselves to answer it correctly, and “[…] no complaint can be made 

about a failure to investigate under the Tameside duty a matter which the relevant legislation does not treat as a mandatory consideration unless the court considers that the matter was an "obviously material consideration"[...] If the 
court decides that in the circumstances of the case the matter was not an obviously material consideration, then it is of no legal significance that the decision-maker did not consider whether to exercise his discretion to take it into 
account and/or to pursue lines of inquiry about it.” [69]  

36. The claimant was heavily criticised for failing “to respect the need for procedural rigour in judicial review, the importance of which the courts have repeatedly emphasised in recent years, particularly with regard to the pleading of 
the grounds of challenge” (at 26, and at 33-39). The court reiterated that the role of judicial review is concerned with resolving questions of law; the court is not responsible for making political, social, or economic choices, 
and those decisions and choices are ones that Parliament has entrusted to ministers and other public bodies (at 39, citing R (Rights: Community: Action) v SSHCLG).  

37. Buckinghamshire Council and Hillingdon Borough Council (the site lay mostly in Buckinghamshire but partly in Hillingdon). The councils took no part in the hearing of the appeal.   
38. A negative condition whereby a permitted development cannot commence until a planning obligation or other agreement has been entered into. 
39. Since the claim had been upheld on Ground 2. 
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40. Of £10,500, based on £1,500 per unit.   
41. This included informing members of the outcome of an approach made to Historic England regarding possible statutory listing.   
42. Abbey Mine Ltd. v Coal Authority [2008] EWCA Civ 353, Laws LJ, at [2]. 
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32. Characteristically, the relevant functions of SSBEIS transferred to SSESNZ between the making of the development consent orders and the legal challenge.  
33. SI 2022 No. 432 and SI 2022 No. 433.  
34. The central issue was whether SSBEIS acted unlawfully in dealing with a complaint from SEAS that the interested parties “stifled” or “neutralised” the ability of landowners facing possible compulsory purchase to present 

objections to and information about the scheme.  
35. The Tameside duty being that imposed on a decision-maker to take reasonable steps to acquaint themselves with the relevant information to enable themselves to answer it correctly, and “[…] no complaint can be made 

about a failure to investigate under the Tameside duty a matter which the relevant legislation does not treat as a mandatory consideration unless the court considers that the matter was an "obviously material consideration"[...] If the 
court decides that in the circumstances of the case the matter was not an obviously material consideration, then it is of no legal significance that the decision-maker did not consider whether to exercise his discretion to take it into 
account and/or to pursue lines of inquiry about it.” [69]  

36. The claimant was heavily criticised for failing “to respect the need for procedural rigour in judicial review, the importance of which the courts have repeatedly emphasised in recent years, particularly with regard to the pleading of 
the grounds of challenge” (at 26, and at 33-39). The court reiterated that the role of judicial review is concerned with resolving questions of law; the court is not responsible for making political, social, or economic choices, 
and those decisions and choices are ones that Parliament has entrusted to ministers and other public bodies (at 39, citing R (Rights: Community: Action) v SSHCLG).  

37. Buckinghamshire Council and Hillingdon Borough Council (the site lay mostly in Buckinghamshire but partly in Hillingdon). The councils took no part in the hearing of the appeal.   
38. A negative condition whereby a permitted development cannot commence until a planning obligation or other agreement has been entered into. 
39. Since the claim had been upheld on Ground 2. 
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40. Of £10,500, based on £1,500 per unit.   
41. This included informing members of the outcome of an approach made to Historic England regarding possible statutory listing.   
42. Abbey Mine Ltd. v Coal Authority [2008] EWCA Civ 353, Laws LJ, at [2]. 
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1. Judgment in all the cases considered in this paper were handed down between 14 November 2022 and 20th September 2023. Several of the cases referenced have appeals outstanding. Where possible we have sought 
to make this clear. 

2. We are grateful for the Justices of the Supreme Court’s courtesy in releasing their decision in Hillside on 2nd November 2022, such that its implications were addressed in detail at last year’s conference. 
3. For example, our colleagues Rob Williams and Ruchi Parekh will consider a string of decisions relating to s.73 TCPA 1990: Armstrong v SSLUHC [2023] EWHC 176 (Admin); R (Atwell v New Forest National Park Authority & 

Ors [2023] EWHC 625 (Admin); R (Fiske) v Test Valley BC [2023] EWHC 2221 (Admin). 
4. Swindon Borough Council’s planning committee had granted outline permission subject to a number of conditions, including the material one for the Supreme Court’s purposes: “The proposed access roads, including turning 

spaces and all other areas that serve a necessary highway purpose, shall be constructed in such a manner as to ensure that each unit is served by fully functional highway, the hard surfaces of which are constructed to at least 
basecourse level prior to occupation and bringing into use. Reason: to ensure that the development is served by an adequate means of access to the public highway in the interests of highway safety.” 

5. Considering Hall & Co v Shoreham-by-Sea Urban District Council [1964] 1 WLR 240, at [44]. 
6. What could the Council do in this case? Absent the s.106 agreement securing dedication of the access roads, the Supreme Court considered that the options for the planning authority, which wants to require the 

dedication of roads within a development site as public highways, are to negotiate an agreement with the landowner or to exercise powers of compulsory acquisition (at [63]). 
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7. Either under s.164 Public Health Act 1875 or s.10 Open Spaces Act 1906. 
8. Section 17, Land Compensation Act 1961. 
9. Lord Sales and Lord Hamblen gave the judgment, with which all the other members of the court agree. 
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10. "Development of a road bridge over the Bristol to Birmingham mainline railway north of Ashchurch, Tewkesbury. The proposal includes temporary haul roads for construction vehicles, site compounds, security fencing, 
surface water drainage channels and attenuation points." 

11. The Town and Country Planning (Environmental Impact Assessment) Regulations 2017. 
12. In particular, the setting of St Ann’s Church, a grade 1 listed building. 
13. Under s.288 TCPA 1990. 
14. See R (Akester) v DEFRA [2010] Env LR 33 at [112]; Shadwell Estates Limited v Breckland DC [2013] EWHC 12 (Admin) at [72] etc. 
15. I.e., in Save Britain’s Heritage and South Bucks District Council v Porter (No. 2). 
16. In R (Together Against Sizewell C) v SSESNZ [2023] EWHC 1526 (Admin) (which appears elsewhere in this paper), at [106] onwards. 

 

Page 12 

17. Reg. 65(1), to be served “as soon as practicable” after the day on which the planning permission first permitted development, and on the relevant person for the purposes of reg.65(3)(a) of the 2010 regs. 
18. In accordance with reg.65(5) of the 2010 regs. 
19. [2023] EWHC 1076 (KB). 
20. Ipswich BC & Ors v Fairview Hotels & Ors [2022] EWHC 2868 (KB) (injunction refused); Fenland DC v CBPRP Ltd & Ors [2022] EWHC 3132 (KB) (injunction refused); Great Yarmouth v Al-Abdin & Ors [2022] EWHC 3476 (KB) 

(injunction granted). 
21. Reg 9(3) Conservation of Habitats and Species Regulations 2017 requires the EA to “have regard” to the Habitats Directive. 
22. EU Habitats Directive 92/43/EEC. 
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23. Johnson J remarked that a court will be “slow to question the Environment Agency’s expert assessment as to the steps that should be taken”: [101]. 
24. That greater scrutiny was required of plans and projects resulting in increased nutrient loads which may have effect on SPAs, SACs and RAMSAR sites. 
25. That interdependence would normally mean that each part of the development is dependent on the other. 
26. Via judicial review under s.118(1) Planning Act 2008. 
27. It is important to note that although Mr Justice Holgate dismissed all grounds as unarguable, Lord Justice Coulson has granted the claimant permission to appeal to the Court of Appeal on Grounds 1 and 2.   
28. Contrary to Reg. 63(1) of the Habitats Regulations.   
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43. It is listed for hearing at the beginning of February 2024.  
44. The redrawing of Parliamentary constituency boundaries means that the town of Whitehaven will no longer fall within the soon-to-be abolished seat of Copeland and will form part of the new Whitehaven and 

Workington seat from the next General Election – one to watch on election night! 
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1. Including Finney v Welsh Ministers [2019] EWCA Civ 1868; R (on the application of Parkview Homes Ltd) v Chichester DC [2021] EWHC 59 (Admin); Reid v Secretary of State for Levelling up, Housing and Communities [2022] 
EWHC 3116 (Admin); Armstrong v Secretary of State for Levelling Up, Housing and Communities [2023] P.T.S.R. 1148; Atwill v New Forest National Park Authority [2023] P.T.S.R. 1471; and R. (on the application of Fiske) v Test 
Valley BC [2023] EWHC 2221 (Admin). The Supreme Court also tangentially touched upon section 73 in Hillside Parks Ltd v Snowdonia National Park Authority [2022] 1 W.L.R. 5077, a case which was addressed at last 
year’s Planning Day. 

2. https://www.gov.wales/sites/default/files/publications/. 

 

Page 19 

3. R v Coventry CC ex p Arrowcroft Group Plc [2001] PLCR 7. In that case Sullivan J had relied on the following proposition from the Encyclopaedia of Planning Law which he considered to be a “useful starting point”: “A 
condition may have the effect of modifying the development proposed by the application provided that it does not constitute a fundamental alteration in the proposal” (§29).    

 

Page 20 

4. It may be possible to make such amendments via Section 96A TCPA 1990, but only if the amendments are considered to be non-material.   
5. The only requirements are imposed on planning decision notices by art 35 of the Town and Country Planning (Development Management Procedure) (England) Order 2015, which so far as material states:  

“(1) When the local planning authority give notice of a decision or determination on an application for planning permission or for approval of reserved matters—  
(a) where planning permission is granted subject to conditions, the notice must state clearly and precisely their full reasons—  
(i) for each condition imposed; and  
(ii) in the case of each pre-commencement condition, for the condition being a pre-commencement condition”. 

6. By way of example, an agricultural occupancy condition – which restricts the occupation of a dwelling to those employed in agriculture, and which is regularly applied to dwellings in the countryside – arguably alters the 
nature of a permission to construct and occupy a dwelling. It cannot be correct, therefore, that a condition which alters the nature and extent of a permission to any degree is necessarily invalid. 

7. The power to impose conditions on the grant of planning permission under s.73(2)(a) is broadly expressed. It is no less broad than the power to impose conditions under s.70(1)(a) in the case of an original permission. 
Given the purpose of s.73, one would expect the scope of the condition powers to be co-extensive. 

8. Different considerations may well apply to a condition which purports to expand the scope of the permission beyond that identified in the grant. There may be difficulties in using a condition, which is inherently 
restrictive in nature, to extend the permission beyond that which is in the grant. But the same logic does not prevent conditions cutting down that which is in the grant. 

9. To be lawful a condition: (i) must be for a planning purpose and not for any ulterior one; (ii) must fairly and reasonably relate to the development permitted; and (iii) must not be so unreasonable that no reasonable 
planning authority could have imposed it. These are commonly called the Newbury criteria after Newbury District Council v Secretary of State for the Environment [1981] AC 578): see, e.g., DB Symmetry Ltd v Swindon BC 
[2022] UKSC 33, [2023] 1 WLR 198, §36-38, 51, 60. 

 

Page 21 

10. https://www.gov.uk/guidance/flexible-options-for-planning-permissions para.13. 
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11. The authors appeared in the two cases dealt with in the paper. Ruchi Parekh appeared in Armstrong for the SSLUHC; Robert Williams appeared (with Robin Green) in Fiske for the LPA.  
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Paper 5 
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1. With many thanks to Lois Lane of Cornerstone Barristers for her assistance. 
2. Recital 1 of the Preamble to Directive 2014/52/EU of The European Parliament and of the Council of 16 April 2014 (“the EIA Directive”). 
3. Note that, while the EIA Directive refers to ‘projects’, the Town and County Planning (EIA) Regulations 2017 and the Infrastructure Planning (EIA) Regulations 2017, by which the Directive was implemented in domestic 

law for applications under the Town and Country Planning Act 1990 and the Planning Act 2008, use the term ‘development’ and ‘development consent’ respectively. 

 

Page 29 

4. R (Wingfield) v Canterbury City Council [2021] 1WLR 2863 [2020] EWCA Civ 1588. 
5. See also Holgate J’s consideration of Ashchurch at §§79-87 of his judgment in R (Together Against Sizewell C Ltd) v Secretary of State for Energy Security and Net Zero [2023] EWHC 1526 (Admin). 

 

Page 30 

N/A 

 

Page 31 

6. Blewett v Derbyshire CC [2004] Env LR 29 recently endorsed by the Supreme Court in R (Friends of the Earth) v Secretary of State for Transport [2020] UKSC 52. 
7. The nature of the decision on indirect effects, i.e. is it a matter of law or judgment, is something the Supreme Court is likely to provide guidance on in Finch. 

 

Page 32 

8. Forward to public consultation on EOR opened 17 March 2023, closed 9 June 2023. Government response to consultation awaited at the time of writing.  
9. See LURB’s Parliamentary Bill website.   
10. Explanatory Notes at §820. 
11. Improving the natural environment is the stated objective of the Environment Act 2021. 
12. Public consultation on EOR, Forward.  
13. Explanatory Notes at §824. 

 

Page 33 

14. Following the House of Lords judgment in Tesco Stores v Dundee City Council [2012] PTSR 983, per Lord Reed at §§17-22 which confirmed the proper interpretation of planning policy is ultimately a matter of law for the 
court, whereas the application of relevant policy is for the decision-maker. Statements of policy are to be interpreted objectively by the court in accordance with the language used and in its proper context. A failure 
properly to understand and apply relevant policy constitutes a failure to have regard to a material consideration, or will amount to having regard to an immaterial consideration.   

15. Public consultation on EOR at §4.3. 
16. Public consultation on EOR at §4.21. 
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N/A 
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N/A 
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